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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 18 March 1971, an Adm nistrative Law Judge of
the United States Coast Guard at Galveston, Texas, revoked
Appellant's seaman's docunents wupon finding him guilty of
m sconduct. The specification found proved alleges that while
serving as cook on board SS STEEL ADVOCATE under authority of the
docunment above captioned, on or about 23 January 1971, Appell ant
assaulted and battered wth a dangerous weapon, to wit: a neat
fork, a nenber of the crew, John O Harrell

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence voyage
records of STEEL ADVOCATE and the testinmony of Harrell and his
attendi ng physi ci an.

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
revoki ng all docunents issued to the Appellant.

The entire decision was served on 20 March 1971. Appeal was
tinely filed and was perfected on 4 January 1972.

FI NDI NGS OF FACT

On 23 January 1971, Appellant was serving as cook on board SS
STEEL ADVCCATE and acting under authority of his docunent while the
ship was in the port of Galveston, Texas.



Shortly before 1700 on that date, while preparing the serve

the evening neal, Harrell, a nessman on his first forei gn voyage as
a merchant seaman, angered Appel | ant by asking when the neal would
be ready to serve. In the course of reviling Harrell,

Appel lant left the stove where he was working, approached Harrell,
and stabbed himin the chest wwth a two pronged fork.

The two tines of the fork were about three to three and a half
i nches long. The wounds they caused were fromone to two inches
deep because they inflaned the pericardium and the pleura of the
left Iung.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that:

(1) There is no proof that the fork was a dangerous weapon;
t hus, the finding should have been only of assault and
battery;

(2) The evidence against Appellant was insufficient in that
Harrel |l had been drinking and not all possible wtnesses
were called to testify;

(3) Appellant was denied due process of |aw under the
Constitution since Appellant was deprived of a property
right wthout due process; and

(4) The order is too severe in view of Appellant's prior good
record.

APPEARANCE: Appel lant, pro se.
OPI NI ON
|

The argunent that there was no proof that the fork used was a
danger ous weapon seens to assune that sonme extrinsic and rigid rule
must be separately applied to stanp a weapon as danger ous.

It is true that the fork was not produced at the hearing but
it was adequately described. The wounds were al so adequately
descri bed. Appellant clained that Harrell walked into the fork so
t hat the wounds coul d not have been nore that an inch. He raises,
for the first tine, on appeal, the fancy that it was such a "m nor"
injury that had been presented to the duty doctor at the Gal veston
USPHS hospital on the night of 23 January and Harrell, in an
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attenpt to build a better claimagainst the ship operator, sonehow
enl arged the wounds before he returned to the hospital the next
day. No tinme need be wasted on this theory.

The wounds observed and treated by the attendi ng physician
correspond, w thout fear of intervening tanpering, wth what would
have been produced by a thrust of the fork.

The "dangerous" quality of any weapon is inferable fromits
potentialities and the way it is used. The fork used here was, in
| egal contenpl ation, a dangerous weapon.

Any witness available to the Investigating Oficer was equal ly
available to Appellant who had been advised of his right to
subpoena w t nesses. | ncl uded was the physician on duty at the
hospital when Harrell first reported there. Although the hearing
was actually held at the hospital, Appellant made no attenpt to
call him Anmong other things, this leads to a well founded beli ef
that any idea of Harrell's sonehow havi ng enl arged his wounds was
conpletely arriere pensee.

Having failed to call a single witness for the hearing,
Appel | ant cannot conplain that soneone else did not call the
W t nesses Appell ant nmay now say he then desired.

While, circularly expressed, Appellant's third argunent, even
i f straightened out, has no foundati on.

Wt hout discussion of whether possession of a nerchant
mariner's docunent is a property right or the Fourteenth Amendnent
has any relevancy at all, Appellant has not specified or even
hinted at one right to which he was entitled in this admnistrative
heari ng which was denied to him

Y

The fact that Appellant had no prior record was brought out in
open hearing and was specifically referred to when the
adm nistrative law judge gave his reasons for his order. The
reasons were sufficient and the order was appropriate. Violence
that causes injury and could easily have resulted in death nerits
not hing | ess than an order of revocation.

ORDER
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The order of the Admnistrative Law Judge dated at Gal vest on,
Texas, on 18 March 1971, is AFFI RVED

C. R BENDER
Admral, United States Coast CGuard
Conmmandant

Signed at Washington, D.C., this 19th day of Cctober 1972.
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